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VIA FACSIMIILE AND FEDERAT. EXPRESS

(202) 224-6020 (202) 225 8628

The Honorable Senator Charles E, Qragsiey The Honorable Lamar Smith

United States Senate United States House of Representatives
135 Hart Senate Office Building 2409 Rayburn House Office Building
Washingtor, D.C. 20510-1 501 Washington, D.C. 205 15-432)

DNear Senator Grassley and Congressman Stoith:

Wi are writing in response to your lefter of June 71, 2007, rcgarding videotaped portions
of the 7th Angyal Immigration Lew Update Surninar conducted by Cohen & Grigsby's
Immigration Luw Practice Group in May. T.et me begin by saying that the Finn sincerely tegrets
certam ill-chosen Iangnage ysed during the Serninat by Firm bersonnel, which has snbjected the
Firm to oriticism and thrus( it into the nation’s immigration law reform debate. [lowever, we
respectinlly reject any suggestion that members of the Tirm Luve engaged in any conduct that js
illegal, abusive, diseriminatory ugainst U.S. citizens, or unethical. As discussed beclow, the
txplanation of the law that the Firm gave 8t the Sominar was both legally correct and ethjcal. A
law firm, of course, has an ethical vbligarion to assist its clients in meeting their lawful goals by
lawul means, When the legal and regulatory context of the Fim’s statements is properly
understogd, it will become clear thial (his is precisely what the Fimn was doing,

Coben & Grigshy i a 125-attoruey law fimn headquartered in Pittshurgh, Pennsylvania,
founded in 1981. We practice in & number of areas of the law in addition to iinmigration law,
ncluding bankruptey, business, tox, cmerging business, estates and trusts, inteltectual properiy,
international business, litlgation, labor and employment, and mergers and acquisitions. Qur
tlients include private and publiely held busincsses, multinatienal Cotporations, nonprofit
organizations, individuals, and emerging comparies.

Although your letter fovuses in large part on the H-1R visa Program, it i3 important to
understand that the comments pertaining to recruitment practices made by Mr. Lebowitz (a
lawyer with twenty years’ experience) and our paralegals referenced in your letter do hot pertain
to II-1B visas. No part of the H-1B disession at the Seminar involved revruitment igsues,
because recruitment is not g part of the normal H-1B Stanitory or regulatory schere, Moreover,
the cmployees fur whom we file H-1B visa petitions are typically highly skilled and Righly
educated employees of U8, companies who are paid wages 8bove - often well above .
federally-mandated “pre vailing wages”.

* “Pisburgh Office - 11 Sramwix Street, 15" Floor - Fittsburgh, PA 15222-1319
Telephone 412.297.4900 - Fax 4122090672 - www.cohanlaw,com
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In reply to your specific questions regarding hiring of H-1B workers, please note that we
do not advise anyone “how to hire only foreign labor.” Rather, we work with our corporate
clients after our clients have completed their recruitment process for a particular employment
position and the client has identified a foreign nationa) as the person deemed most qualified for
the particular employwment position. At that point, we advise our client of the legally available
visa options that would best serve its interests, The discussion at the Seminar about H-1B visas
comported in all respects with applicable legal requirements.

The comments by several members of our Immigration Law Practice Group highlighted
in your letter refer ta the “Jabuyr certifleation application” process, which is the first step in the
permanent tesidence process for foreign national employees already employed by U.S.
companies, That application process is known as Program Electronic Review Management
(“FERM™). PERM was established by the Department of Labor (“DOL™) pursuant 1o
Congressional mandate, § U.S.C. § 1182(a)(5)(A), and is administered by DOL.

The labor certification application process is not a process that was developed by DOL to
find jobs for U.S. wurkers. Rather, it is one step ini determining whether g fore] gu yalional
etiployee of a U.8. employer - in virtually all cases a person already employed by the 17.§
employer under a tempo ary visa -- should be able to obtatn Ppermanent resident status in the
United States. Many of the foreign workers whose positiuns become subject to the labor
certification process hava been legally employed under tempevary visas for several ycars. By the
tirne the employer has decided to proceed with the labor certification application process, the
company normally has decided thul the foreign national employee is of critical importance to the
compauy. In most cases, the employer had previously determined through its tegular recrutiment
process that the foreign national employed under a temporary visa brought special skills
otherwise unavailable to the efnployer in the T1.8. labar market,

The FERM labor certificatjon application process involves ¢ casc by case determination
by DUL that the employment of a particular foreign worket will not adversely affect the wages
and working condilions of U.S. workers and that there are po able, willing, qualified, and
aviilable U.5. workers for the patticular position described in the PERM application. 20 C.F.R.

have the difficult task of explaining to empluyers performing this test that the employers cannot
use the normal job requirements they have develnped for the posttion, which whilg vulid,

thorough and rigerous, often are mubjective and not subjact ta preeise, quantitative measurertent,
Rather, employers must comply with DOT, regulations, which require thern to use only ubjective
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and quantifiable job requirements and federally-mandated standards regarding education and
experience.

DOL is fully aware of the artificial nature of the recruitment that results from the PERM
labor certification application process. Recently, DOL prommlgated a ¢hange 1o its rcgulations
that, starting July 16, 2007, requires employers, not the aliey or anyonie else, to pay the cost of
the labor certification process. 72 Fed, Reg, 27904, 27945 (May 17, 2007). The purpose of the
change is to ensure that the employer has a vested interest in the succassiy] outcome of this
process by requiring it to incur the administrative costs assoclated with permanently retaining a
qualified foreign worker. In explaining this changze, DOL reco gnized (hat:

“...the vast majority of aliets for whow permanent labor
certificativns are filed are already employed by the employer. In
injtiating the permanent residence procuss, the ewployer
demonstrates a desire to retain the alien on a more permanent
basis... The pre-existing relationship provides the empluyer with
sigmificant incentive to cundyct a recruitinent process in a manner
that favors the alien,”

Id, ai 27920,

In sum, employcrs must work within a system, established by DOL, where an cmployer
tnust advertise to fill positions already occupied by o forcign worker whom the employer is not
seeking to replace,

Because the labor certificntion Process runs coutiter to an employer’s nommal recritment
proccss, immigrytion law professionals must advise the employer about the technical rules
governing this interview process and cxplain the grounds ot Which the employer may legally
disqualify a U.S. worker for purposes of the labor certification application, if the employey
believes that worker is net, in fact, qualificd for the jub. DOL regulations require employers to
censider all “minimally quallfied workers”, However, in the actpa] hiring process, employers do
1ot hire “minimally qualified workers” — they hire the most yualified applicant. Thus, emplayers
need legal guidancc in interviewing applicants involved in the lshor cerjification proccss because
they may disqualify only applicants who do not meet the federally-preseribed minimum
requirements; they cannot disqualify applicants who fail only to meet the employer’s actunl job
[equirchien(s,
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You have asked us to explain certain videotaped comments by Mr. Lebowitz and onr
paralegals discussing the recmitrnent process required hy DOL’s labor certification repululivns
10 test the availability of qualified U.S, workers. You make reference to the portion of the viden
in which Mr. Lebowitz; says i the goal of the [aber certification Process 15 “not to find a
quallfied and interested 1S, worker.” The labor certification process {5 commenced only when
the employer’s goal i3 to obtain permunent resident status for 2 critical foreign national
ewmployes. When a company approaches our Firm with the lawful goal of abtaining a green card

and we delerming that tHe Jabor certification process is the best strategy, our immigration
lawyers make this recommendation to ths Lumpany, as they are ethically required to do, and then

distingmshed immigration atterney, H. Ronald Klasky, of the Philadelphia firm of Klagkeo,
Faulon, Stock & Seltzer, LLP, the former President and former General Counse) of (e American
Immigration Lawyers’ Assnciation, M. Klasko has confirmed that our Firm’s conduct in this
regard comports with all lega] requirements,

The statements reforenced i your letter about advertising in regional publications and
internal postings accurately deserihe particylar tequirements set forth in the DOL, regulations
governing the recruitment phase of the Jabur certifiation process, Our paralegal correctly
sxplained tlat un employet must give notice of the filing of an Application fur Permatient
Employment Clertification by posting a notice (v the employer’s employees at the facility or
location of the conployment for at Jeast 10 consecritive business days. 20 C.ILR. § 636, 10(d)ii).
Uur paralegal also correctly explained that placeinent of a 30-6ay 165 order witl the State
Workfores Agency und two Sunday newspaper advertizements in o newspaper of general
citculation in the area of intended emplayment are mundatory. 20 CF.R, § 656.1 (&)(1)(D). For
professional positiois, employers must undertake any three additional forms of recruitmen| that
are chosen from a DOL-prescribed list of ten options. Our puralegal cotrectly observed that
advertizement in Jocal and eitmic newspagiers is one such permissible option, 20 CT.R. §
656.17(a)1)GD (.! T+ is common and legal for empluyers 0 choose less expensive aptions that
fully meet DOL requircrnents,

Employers are nat permitied to use the recruitnient mudfs nermally used to fill specific positions. In
teday’s world, many employers resrnit solely oa line or by using headhnnters, But DOL rogulations
require unployers 1o use a different recrujtment regimen for the “teat of the Jabor marke,”
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As Mr. Lebowitz and our paralegals deseribed in the Seminar, once the reyuired
recruitment steps have been completed, the labor certification regulations and administrative
interpretations by the Board of Alien Labor Certification Appeals require that the empluyer
evaluate al] of the tesumes received against DOL's objective, job-related requirements for the
position to determine whether any candidates are potentially qualified. Those determined 1o be
potentially quatified must be interviewsd, Howcver, even if (he employer ultimately determines
a 11.8. candidate is both qualified for and interested in the position that was advertised, the Labor
Certification regulations do not require the employer to hire the U5, J0b candidate. Rather, in
this tircymstance an ecmployer fuay not file a labor certification application on behalf of the
foreign worker who seeks employment-hased lawful permancnt residence. If the foreign worker
is allowed to stay longer in the U.8, under the tetms of his or her visa, which often is the cage,
the company may contltiug to employ the foreign weorker until the visa expires,

We are well-aware that many persons who mderstand the Iabor certification process find
it unfair to American applicants who are led to belicve that an advertised job posting represents
an open position thal an employer wishes to fil1 immediately, However, the appropriate
response, we respectfully suggest, is not to challenge those who attermpt to live by the rules, but
to change the rulcs,

As previously nofed, we cepret the ill-chosen language referenced in your letter that was
used ug a shorthand description of the complex labor certification process. In the future, we will
be more mindful of our words and the impressions they ¢onvey, However, we must repeat that
all of our Finin's employees, including the Attameys and other professionals in the Firm's
Iinmigration Practice Group, adhere to the Lighest ethical standards. Certainly, we have never
“enticed fraud o abuse.” Nor have we ever diseriminated against anyone because of their
hational origin or for any other unlawful reason. To the contrary, the reputations of our attorneys
and other professionuls are at the highest level among our pears, our elicnts and guvernment
officials. It is for this reason that we ore particularly concerned about allegations addressed by
you to DOL regarding our Fim’s "unethical” conduct, which we strongly belicve are unfyunded,

Finally, we wish to respond 1o twa specitic requests in your letter, In the past five yeurs
our Firm either has petitioned for or hired four H-1R visa holders. 'We algo have assisted a greal
many employer in obtaining IT-1B visus for foreign national employees. We do not have the
authorization of these clietts to provide you with their names and believe that, in the
cireumstances, we may not do so without violaiing onr ethical duty of confidentiality to oyr
clients,
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We hwpe (hat this letter addrasses your concerns. If you or your siaff have any additional
questions, please contact our Firm’s counsel, James Hamilton of Bingham McCutchen LLP, at
(202) 373-6020.

Sincerely yours.

ComEN & GRIGEBY, P.C,
\ )

JWH/zc
1241045, 1 .-*’"’/
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The Honorable Charles B, Grassley
United States Senate
Washington, D.C. 20510

Dear Senator Grassley:

Thank you for your letter regarding the administration of the Department’s Foreign
Labor Certification Program. You tequested our review of a Cohen & Grigsby law firm
video and the firm's alleged “unethical procedures and advice to clients” regarding the
recruitment of U.S. workers.

The Department takes the issue of Program integrity very seriously regardless of which
foreign laber certification Program is iu questlon. Your lebter references the H-1B
Specialty Occupation Program; however, our understanding of the videotape is that the
seminar was referencing the Pertnanent Labor Certification Program (“PERM” or the
Green Card Program). The H-1B and PERM programs have different statutory
requirements for the testing of our nation’s lahar market for U.S. workers,

The Department’s Employment and Training Administration (ETA) luuk a number of
concrate and assertive actions wilhin 24 houts of the videotape being posted on the
YouTube Web site. Our actions are in accordance with the slututory responsibility of
the Secretary of Labor under the Irmmigration and Na tionality Act to cnsure there ure no
U.S. workers available for a permanent position and the hiring of a foreign worker
would not have any adverse mmpact on similarly employed US. workers. In addition,
the Department’s PERM program regulations anthorize a number of specific actions
designed to protect U, workers and maintain the integrity of the permanent labor
certification process,

We are reviewing FERM applications filed by the Cohen & Grigaby firm on belalf of
theit client employers to verify that U5, workets who applied but were not selected for
advertised pusitions were rejected for Tawful reagons. In the evenl we determine US.
warkers were not lawfully rejected, ETA will take appropriate action as specified in our
regulations. With regard to I1-1R applications, as you know, vurrent law restricts our
review of cmployer-filed H-1B applications to one of “ohvious errors and otnissions”
and the statute does not require a structured test of the domestic labor market prior to
filing an application with us.
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Your letter specifically requested information about the level of frand monitoring in the
H-1B program and responses to several specific questions. On June 8, 2007, the
Department of Labor transmitted to the Committees on the Judiciary of the Senate and
the House of Representatives, in accordance with provisions of the H-1B Visa Reform
Act of 2004, a report on the number of investigations undertaken and the related
expenditures. I have enclosed a copy of the ful report for your information. Yoy alse
asked four questions with regard to the Department’s administration of the INA Section
286(V) funds, The answers to these questions are provided in a separate enclosure.

[ hope that this information responds to your questions and concerns. [ will be pleased
to work with you further to ensure that our Foreign Labor Certification Programs axc
not abused. If you have further questions, Please contact me at 202-693-2700.
Sincerely, /
o A
"
* Emily Staver DeRocey

Enclostires



Respornse to Questions on Department of Labor
Administration of INA Section 286(v} Funds

Question 1; Annually, what is the tota] amount of funds deposited into the Fraud Fee
account under INA Section 286(v)? Of this amount, what is provided to the
Department of Homeland Security under 286(v)(2)(c)?

The following table outlines the H-1B deposits by Department for FY 2005 and FY 2006.

—
Agency FY 2005 FY 2006 Total Percentage
Department of
Labor ! 15,833,754.49 | 56,444,562.59 72,278,317.08 33.33%
Department of
State 28,550,812.42 | 43,744,504.66 72,278,317,08 33.33%
Department of
Homeland
Security 28,542,373.41 | 43,757,629.33 72,300,002.74 33.34%
Grand Total 72,909,940.32 | 143,946,696.58 216,856,636.90 100.00%

1 DOL's total for FY 2005 does nat reflect a warrarnt totaling $12,700,057.93 that
was effective 9/05. The warrant was not made availuble in DOL's system until

7/ 6. _ | i

Question 2: How have the funds provided pursuant to 286(v)(2)(c ) been used in FY
2003, FY2006, and thus far in FY 20077 How many funds are not expended in a given
yeat?

In fiscal year 2005, the Employment Standards Adninistration’s Wage and Hour
Division (WHD) coneluded 97 H-18 investi gations, which disclosed a total of 750
vinlations, WHD collected more (han $3.3 midllion in back wages for 517 employees.
Consistent with its statutory anthority, the agency also assessed uver $1.3 million in
civil moncy penalties in 2005, Sixteen H-1B employers were disqualified from
participation in the foreign labor employment programs under sectons 204 and ?14(c)

of the INA, for a petiod of either one or two years depending on the severity of the
vinlations.

In fiscal year 2006, WHD increased the number of concluded H-1B cases from 97 to 135
and collected almost 33.1 million in back wages for 657 employues. This represents an
increase of 39 percent in the total number of investigations coneluded. Eighty (50)
percent of the 135 investigations disclosed violaljuns, Investigators found a total of
1,007 viclations, an increase of nearly 35 percent above the number found in fiscal year



2005. WHD assessed over $213,000 in H-1B civil money penalties in 2006, and six
willful violators were disqualified from future participation in the nonimmigrant visa
and permanent worker programs for at least one year.

Also in fiscal year 2006, WHD used the H-13 funding in connection with its
membership in the multi-agency Anti-Fraud Benefit Task Force (Task Force), This task
force was created to provide a platform for member agencics to disclose their initiatives,
share information, discuss joint efforts, and assist other agencies in combating visa
benefit fraud. WHD plays a prominent role as a member of the Task Force.

The H-1B funding was used to increase coordination between Task Forde members,
which in turn by enhanced the process of detecting benefit fraud. For example, WHD
agreed to train State Department consular officers to recognize indicators of parential
I-1B wage or working condition violations when they interview IT-1D visa applicants
in their home countries. Officers representing eight different State Department posts
from across the world attended the May 2006 training. As result of this effort, the
number of valid complaints from the State Department increased from 54 in 2005 1o 85
in 2006. This fivet training session, which was delivered at the State Department’s
Consular Office th Williamsburg, Kentucky, was so successful that H-1B training will Le
given on a recurring basis.

The H-1B funding also supports e additional resources required to develop H-1B
cases for litigation. As mandated by the INA, WHD issues a lutter of deterrmination of
findinge in cach case for which the agency finds reasonable cause to investigate, The
letter constitutes written notification of the investigution findings to the employer and
sets forth the proposed rethedies. WHD issued 100 determination letters in fiscal yuar
2005. In fiseal year 2006, the number of Tetters issued inereased to 130. On average, 35
to 40 pereent of WHD determination letters are appealed to the Clfice of the
Administrative Law Judges. This high ratio of cases referred for litigation, which is the
highest of any statute enforeed by the WHD, requires Ll Office of the Selicitor (c0OL) to
review the investigation findings in every H-1B investigation,

WIID, in coordination tith SOL, used the FL.1B funding to devclop and deliver
additional comprehensive He1B training for managers and investigators. The three-day
training sessions covered the H-1B sectiones of the INA, which permit employets in the
U3, to hire nonimmigrant alien workers in specialty occupations (8 U.8.C,
T101(2)(15)(H)(i)(b), 1182(n), 1184), and the Depastment uf Labor implementing
regulations at 20 C.F.R. Part 655, Stibparts H and 1. WHD held the training classes in
seven Jocations across the country beginning in July 2006, and continuing through
Noveniber 2008,



To augment the training, WHD invited other federa] agencies with H-1B program
responsibilities to participate. The Department's Employrent and Traming
Administration; the Departtent of Homeland Security’s (DHS) U 8. Citizenship and
Immigration Servicas (USCIS); the Depattment of State’s Consular Office, Frand
Prevention Program; and DHS's Immigration and Customs Enforcement gave detailed
presentations on their respective roles in the administration of nonimmigrant guest
waorker programs.

In total, WHD and SOL trained 240 investigators, managers, and attorneys in 2006,

Finally, during 2006, WHD completed and disseminated, via its Field Operations
Handbogk (FOH), detailed guidance and informalion for all staff to assure uniform
H-1B enforcement,

In 2007, WHD continues to use H-18 finding to train staff. The 2007 (raining consisted
of three two-day H-18 training sessions for an additional 90 WHD investigators and
Mmanagers.

Through May 2007, the Department hag spent $2,784,474 on H-1B related issnes,

Question 3: How does the Department plan to spend the remaining dollarg left in FY
20077

WHD will maintain an active enforcement program in fiscal year 2007, and will spend
remaining H-15 funding to res pond to complaints and, to the externt possible, conduct
random investigations of willful vielators,

WHD will continue to use the H-1B funding (o disseminate compliance information on
H-1B visa prograrn, réqturements and employer obligations to emnployers, H-18
nonfmmigrant workers, and U.S. workers, WHD will also continue to provide the State
Department with H-1B worker information, cards, so thal ayency can continte jts
practice of issuing the cards to visa recipients in their home countries. In addition,
WHD fs seeking agreement from USCIS to provide worker information cards to new
H-1B employers. These cards have beer and will centinue to be distributed at 4]l public
venues that provide WHD an opportunily to discuss H-1B requiremerts (e.g., public
SRIT1ATrS, meetings, conterences, and cemtinuing education classey),

WHD will uge H-1B funds ng to take additional steps in (iscal year 2007 ko educate the
public on the H-1B requiremnents, Specifically:

*  WIID plans to condtict at least five day-long compliance nssistance seminars fo
infetestad parties, These sessions will be conducted in thoee areas of the country
with the highest concentration of H-1B workers.



» WHD will seek to disserninate compliance assistance through the American
Immigration Lawyers Association’s information events.

* WHD will offer education semninars on H-15 requirements to foreign consulates
that are located in U8, cities with a high concentration of H-18 employers
and/or nonimimigrant workers, These seminars will help foreign consulate staff
recognize potential H-1B violations, vefer workers to WHD for further
information, and refer employers and employees interested in the program to
local WHD offices.

In fiscal year 2007, SOL will use H-18 funding to offset costs associated with H-1B
enforcement actions and defensive Litigation, as well as costs associated with reviewing
all H-1B litigation in which the Department is not a patty for possible participation as

the training and outreach the agency plans to conduct in fiscal year 2007, as described
above, and continue to provide legal opinions and advice as necessary,

Question & How many complaints have been lodged to tie Department of Labor
regarding the H-1B visa program? Of thege how many investigations have been
opened by the Department in the last year? How many have been closed and why
have they been closed?

Priot to fiscal year 2006, all H-1B investigations were initiated as a result of a complaint;
WHD first used the random investigation authority to investigate willful violators in
2006, supported by the use of the H-1B funding,

In fiscal years 2005 and 2006, WHD concluded 232 H-1B investigations. WHD
concluded 97 H-1B investigations in fisea] year 2005, which disclosed a total of 750
violations. In fiscal year 2006, WHD increased the rumber of concluded H-1B cases
from 97 to 135, representing an inerease of 39 percent in the total number of



